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To amend the Fair Labor Standards Act of 1938 to clarify the definition
of employes as it relates to direct sellers and real estate agents, and
for other purposes.

IN THE HOUSBE OF REPRESENTATIVES

SErTEMBER 12, 2023

Mr. WALBERG (for himself, Mr. CARDENAS, Mr. MoOkE of Utah, and Mr.
Curriar) introduced the following bill; which was referred to the Com-
mittes on Edocation and the Waorkforss

A BILL

To amend the Fair Labor Standards Act of 1938 to clarify
the definition of employee as it relates to direct sellers
and real estate agents, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be eited as the “Direct Seller and Real

Estate Agent Harmonization Aet™.

Section 3{e) of the Fair Labor Standards Act of 1938

2

3

4

5

6 SEC. 2. DEFINITIONS.
7

8 (29 U.8.C. 203(e)) is amended by inserting after para-
9

graph (5) the following:

9

1 “(6) The term ‘employee’ does not inelude any direct
2 seller or qualified real estate agent (as such terms are de-
3 fined in section 3508(h) of the Internal Revenue Code of
4 1986).".
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of employes as it relates to direct sellers and real estate agents, and
for other purposes.

IN THE HOUSBE OF REPRESENTATIVES

SErTEMBER 12, 2023

. WALBERG (for himself, Mr. CArDENAS, Mr. MoOkE of Utah, and Mr.

Curriar) introduced the following bill; which was referred to the Com-
mittes on Edocation and the Waorkforss

A BILL

amend the Fair Labor Standards Act of 1938 to clarify
the definition of employee as it relates to direct sellers

and real estate agents, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be eited as the “Direct Seller and Real
Estate Agent Harmonization Aet™.

SEC. 2. DEFINITIONS.

Section 3{e) of the Fair Labor Standards Act of 1938

(29 U.S.C. 203(e)) is amended by inserting after para-

graph (5) the following:

g
1 “(6) The term ‘employee’ does not inelude any direct
2 seller or qualified real estate agent (as such terms are de-
3 fined in section 3508(h) of the Internal Revenue Code of

4 1986).".

o)

“The term ‘employee’ does
not include any direct seller
or qualified real estate agent”

+HR 5419 TH
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You are solely
responsible for
your business.

Being an Independent
Contractor Means:

A

L. d

S—

4

You work without the
guidance or control
of an employer.

Your clients hire you
to perform a service
under a contract.
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https://www.nar.realtor/independent-contractor-status

F

r Agents

INDEPENDENT
ONTRACTOR

INVESTMENTS BY THE SALESPERSON AND THE
BROKERAGE/EMPLOYER

Real estate salespersans, not their brokerages, should have
responsibility for advertising and marketing their services,
staging, and photographing homes.

Real estate salespersans should be responsible for their
own business expenses, such as those associated with
vehicles, comptters, cell phones, and real estate licenses,
as well as their legal and professional expenses, office
expenses, and travel expenses.

Brokerages should be mindful that when brokerages provide
“office space, paperwark, induding contracts, procedures,
training, and use of its platform and confidential information
to generate leads.” courts have found this isindicative of an
employer-employee relationship.

SALESPERSON'S OPPORTUNITY
FOR PROFIT OR LOSS DEPENDING
'ON MANAGERIAL SKILL

A new U.5. Department of
Labor regulation modifies
how the agency will analyze
whether workers are classified
as employees or independent
contractors under the Fair Labor
Standards Act. The agency

now primarily considers six
factors when evaluating worker
classification, with no one

factor being dispositive. Each of
the factors identified here are
designed to reduce the risk of
misclassification for brokerages
and salespersons in independent
contractor relationships.

NATURE AND DEGREE OF CONTROL
THE BROKERAGE/EMPLOYER HAS OVER

THE SALESPERSON

k ges should allow salespe to set their own
wmks:hedule

» Brokerages should not limit or chocse which homesa real
estate salesperson can sell or the salespersons clients.

» Brokerages should exercise minimal control over real
estate salespersons beyond what is necessary to comply
with existing law.

EXTENT TO WHICH THE WORK PERFORMED
BY THE SALEPERSON IS INTEGRAL

TO THE BUSINESS

DEGREE OF PERMANENCE OF

THE WORK RELATIONSHIP

» Brokerages should ensure that they do not have
salespersons that are classified as employees
and others classified as independent contractors.

.cantinued on next page.
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SKILL AND INITIATIVE

‘OF THE SALESPERSON

» Real estate salespersons
should work independently
to promaote and market
their skills rather than
relying solely on brokerages
to develop business.

» Real estate salespersons
should avoid requiring
lengthy training to real
estate salespersons
unless required by law.

For Broker

MANAGING YOUR INDEPENDENT CONTRACTOR RELATIONSHIPS

The relationship between brokers and real estate salespeople is unique. This fact has been widely codified in applicable federal and
state laws, inciuding many state unemployment insurance and worker's compensation statutes. Under federal law, the Internal
Revenue Code specifically carves out real estate salespeople from the definition of employee, provided the IRS’ three-factor test is
met. Brokers should be aware that compiiance with the IRS three-factor test does not necessarily exampt real estate salespeople
from a state's definition of employee. Approaches to this issue vary greatly by state, and emerging case law is continuing to shape
the liabilities brokers may face when Classifying their sales agents. In states where  specific test for property classifying real estate
has been adopted in a particular statute, brokers should ensure compliance with the
appnamnm If na specific tast has been adopted, brokers should at a minimum keep in mind the ten tips outlined below.

1. Have written with your real

2 Don'tever refer to real of inany fals or otherwise.
3. Avoid paying for any job training or i

4 payyour real on jission-only basis; avoid paying them at regular fixed intervals.

5. Don't require your real estate salespeople to report to the broker's office on certain days or at certain times in order to

& Allow your real estate where, when and haw they

7 i | of broker-employed admini fing your real estate i
any autharity ver the hiring, iring or supervising of such staff.

& Make attendance at monthly staff or training meetings voluntary.

5. aliow real o ch i as necessary, to perform their jobs, such as
computers or iPads.
10. issue your real estate salespaople 1099, rather than W-2s. Do not y fedaral or state i

{including estimated taxes), social security, Medicare o any other applicable federal or state taxes®.

“Unless otherwize state |aw.
*  REALTOR.Org: ied at: ; realtor.
. i h . & Selt-Employed/ Defined.
» U5 small Business Administrati hitp. emploved-if 120
*  United States Department of Labor initiative:; dol T
*  Your state’s Department of Labor website.

NATIONAL . L L
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For Agents

INVESTMENTS BY THE SALESPERSON AND THE
BROKERAGE/EMPLOYER

SALESPERSON'’S OPPORTUNITY
FOR PROFIT OR LOSS DEPENDING
ON MANAGERIAL SKILL

Real estate salespersons should make
independent investments in developing
their own business, including investing in
avertising/marketing, rather than relying
primarily on the brokerage to do so.

Real estate salespersons should be free to
work as many or as few hours as they want,
on whatever days they way, and to hire
employees and make other investments in
its business without first seeking approval
from the brokerage.

Agent can hire a personal secretary
without broker’s approval !!
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Real estate salespersons, not their brokerages, should have
responsibility for advertising and marketing their services,
staging, and photographing homes.

Real estate salespersons should be responsible for their
own business expenses, such as those associated with
vehicles, computers, cell phones, and real estate licenses,
as well as their legal and professional expenses, office
expenses, and travel expenses.

Brokerages should be mindful that when brokerages provide
“office space, paperwork, including contracts, procedures,
training, and use of its platform and confidential information
to generate leads,” courts have found this is indicative of an
employer-employee relationship.
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For Agents

SALESPERSON'’S OPPORTUNITY
FOR PROFIT OR LOSS DEPENDING
ON MANAGERIAL SKILL

Real estate salespersons should make
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employees and make other investments in
its business without first seeking approval
from the brokerage.
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The relationship between brokers and real estate salespeaple is unique. This fact has been widely codified in applicable federal and ?_I- EHI LI EI'.

state laws, including many state unemployment insurance and worker's compensation statutes. Under federal law, the internal

Revenue Code specifically carves out real estate salespeople from the definition of employee, provided the IR’ three-factor test is

met. Brokers should be aware that compliance with the IRS three-factor test does not necessarily exempt real estate salespeople

from a state’s definition of employee. Approaches to this issue vary greatly by state, and emerging case law is continuing to shape

the liabilities brokers may face when classifying their sales agents. In states where a spacific test for properly dassifying real estate
as
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NATIONAL
ASSOCIATION OF
REALTORS®

Real Estate Topics

Education

Search

Membership

Online Courses

Learn at your own pace and on your own sck

courses

0 Share

Courses from the Center for RE _

FAIRHAVEN 20

Take online courses
certification courses.

Check out exciting, on-demand microcourse
estate topics and expand your know-how wh

NAR Affiliate Education Pages

CCIM Institute [7

Institute of Real Estate Management (IRE

Real Estate Business Institute (REBI)

from NAR and its Affi

Research & Statistics

Q REALTOR® Store q

Advocacy Education News & Events

CENTER FOR

REALTOR’

DEVELOPMENT

NATIONAL
ASSOCIATION OF
REALTORS®

Search

I'm looking for... Q

Filter By

Program

SAHWD

At Home With Diversity”
(AHWD) Certification
Course - Live Interactive
Webinar

Result 1-12 of 87

ESSENTIAL FAIR HOUSING EDUCATION

Fairhaven: A Fair Housing
Simulation 2025 Update

Members: No Cost; Non-members:

$50 Registration Fee $137

View Details View Details

Planning and Zoning
Resource

Members: $130 Non-member: $260

View Details

REALTOR®
 SSOCITION

MANAGEMENT
% a

]

REALTOR"® Association
Management (RAM) Self-
Study Course

1Year Subscription ($0.00)

Pricing Strategies:
Mastering the CMA (PSA)
Certification Course - Live
Interactive Webinar

Registration Fee $267

View Details

Accredited Buyer's
Representative (ABR")
Designation Course -
Update

Members: $310; Non-members: $620

V\ ew Details

Buy Now

Corporate Relocation: The
Next Move

Members: $125 Non-members: $250

Home Finance Resource
(HFR) - Live Interactive
Webinar

Registration Fee $154

View Details

Advanced REALTOR"
Association Management
(ARAM) Self-Study Course

Cost: $125

New-Home Construction
and Buyer Representation:
Professionals, Product,

Process

Members: $125 Non-members: $250

ADVANCED REALTOR!
ASSOCIATION MANAGENENT

SELF-STUDY COURSE:

Marketing Strategy and
Lead Generation

Members: $125 Non-members: $250

View Details \

INTRO TO SUSTAINABILITY
AND FINANCE:
What REALTORS® Need to Know

2 SUSTAINABILITY.
PROGRAM

Intro to Sustainability &
Finance: What REALTORS"
Need to Know
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Ecrand
KEEP ACTIVE STATUS

PROTECT AGENTS FROM ERROR (E&O INSURANCE)
Agents: ADVISE LAWFUL AD. AND CONTRACT

Protected by a status: DISTRIBUTION OF COMMISSION
“Independent Contractor”™

FOR
SALE

Brokerage Office

Sale & Contract

Collect Commission
Compensation ONLY by Commission > ECH L AF2HA| 7} O L|C}
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C@ C Land

NATIONAL
ASSOCIATION OF Q REALTOR® Store C
REALTORS”

If a real estate agent attempts to control the brokerage staff employees,

=» It could lead to issues like low morale, conflict among colleagues,

potential legal repercussions for the agent, and even

complaints to the licensing board depending on the severity

and nature of the controlling behavior. “The term ‘employee’ does

not include any direct seller
or qualified real estate agent”

NAR Recommendation to Broker

/. Maintain control of broker-employed administrative support, Avoid allowing your real estate
salespeople to exercise any authority over the hiring, firing or supervising of such staff.
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Thank yow for your attention € cLanc

Address: 2385 Satellite Blvd. Duluth GA

Phoenix Wellness
Arts (PWA)
s

\ " :
€ C Land Realty € C Land Realty @ Instagram
Property Manageme... Locations — C Land Realty C Land Realty 2024 Yea...

o
Merry Christmas & OPEN HOUSE
Happy new year~

m -TREE
EE L

Stephens/Center DY .
Fadn <

20258,
. C Land 2+ 2T

B x € C Land Realty NY

8 Instagram @ Facebook C Land Realty (@clan... Stephen Lee — C Lan...

Land Realty Dul... C Land Realty

Google Image Keyword: C Land Realty
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